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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


x 


In the Matter of 

LAW RESEARCH SERVICE, INC., DOCKET #74-2073 

Appellant 

__________________ _ x 

SUPPLEMENTAL BRIEF OF APPELLANT, LA W RESEARCH SFRVICK, INC. 

PRELIMINARY STATE ? 1 EMT 

This supplemental brief is submitted by appellant, 

Law Research Service, Inc. ("Law Research"). On an a^ct.1 
from an order by Judge Constance Baker Motley* dated June 28, 
1974 affirming the ore '•r of Bankruptcy Judge Asa S. Herzog** 
dated November 12, 1973 which overruled objections of Law 
Research to a secured claim filed in these proceedings by 
John Herbert Crook ("Crook") in the sum of $25,923.05 with 
interest of 8 percent to the date of payment. 


*IIeroinaftcr referred to as Motley D.J. 

** Hereinafter referred to as Herzog H.J. 





PROCEEDINGS BELOW 


Trior to initiating the Chapter XI proceedinas 
below, Law Research was in the business of providing at¬ 
torneys with legal materials which it maintained on a 
computer owned and operated by Western Union Telegraph 
Company of New York. In 19Go Law Research contracted to 
provide Crook with exclusive distributorship rights to 
its service in the 7>ustin, Texas area. 

Western Union subsequently withdrew the use of 
its computer and Law Research was unable to perform its 
duties under the franchise contract. Crook commenced 
proceedings in the Texas state courts against Law 
Research claiming that he had been induced to purchase 
the franchise by fraudulent misrepresentations and 
claimed damages and at approximately the same time Law 
Research! began a seperate suit against Western Union. 

While the Western Union action was pendinq and 
before a trial could bo had in the Texas court Law 
Research and Crook began settlement negotiations 
based upon Law Research's expectations of recovery in 
its suit against Western Union. 

The settlement agreement readied provided 
that Crook was to receive $25,923.65 representing 

t 

$15,500.00 paid by Crock for his franchise and 
$10,423.05 expended by him in reliance on the franchise 















(4a -1-3)* these being the items of his alledged out of 

pccket damages claimed by him in the Texas law suit and 
Law Research would deliver an assignment in the amount of 
$25,923.65 of "any sums recovered or paid therefrom or 
thereon whether by settlement, compromise, execution, or 
otherwise." (4a - 2). 

Upon full satisfaction and payment of said assicn- 
ment before Pay 31, 1970, Crook agreed to discontinue t. lie 
action and the parties would exchange gene 1 releases. 

(4a - 3) . 

Law Research did issue an assignment similtaneously 
with the execution of the settlement. 

In December of 1970, Law Research commenced an action 
in the New York Supreme Court for specific performance of the 
settlement agreement against Crook alledging Crook refused to 
accent payment under the settlement agreement, and refuses to 
supply Law Research with a general release. That suit is 
still pending in the New York Supreme Court. 

Law Research won a judgement in its suit against 
Western Union which was on appeal when Law Research filed a 
petition for Chapter XI arrangement on June 18, 1971. 

In order to assure effectuation of an arrangement, 
debtor in April, 1972 settled the Western Union appeal with 

* The first number in Brackets refers to nunber assiqncd documents 
’n appendix index; the succeeding numbers are to appendix page 
numbers. 
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the approval of the Bankruptcy Court. According to this 
settlement, part of the proceeds from Western Union were 
to be used to pay unsecured creditors under a plan of 
arrangement yet to be determined, and part was to be de¬ 
posited in a special bank account for the purpose of 
satisfying the claims of debtor's secured creditors. In 
his order approving the settlement Bankruptcy Judge 
Herzog required that withdrawals from the special bank 
account be made only over his countersignature. Debtor 
and its unsecured creditors thereafter agreed upon a 
plan of arrangement, which was confirmed by the Bank- 
ruptcy Judge on June 20, 1972. The plan did not con- 
tain provision for retention of jurisdiction by the 
Bankruptcy Court after confirmation. 

On July 6, 1972 the Bankruptcy Judge amended his 
order of confirmation to allow Law Research to file ob- 

* 

jection to "claims proved and filed but not allowed or 
disallowed herein prior to the date hereof." As a result 
of the amendment, debtor applied to reduce or expunge 

| 

claims by creditors, by motion dated July 19, 1974, who 
asserted a security interest in its assets, and objected 
to Crook's claim on the grounds "clai.ec lien was not 
perfected; the alleged lien is voidable under Section 60 
of the Bankruptcy Act; Claimant is not entitled to a 
lien under any circumstances; the assignment by the debtor 

to claimant is of no force and effect." f 

- 


y 
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This motion dated July 19, 1972 included the Crook claim 
as well as the claim of Alton W. Ilemba. Judge Werker on 
October 31, 1974 decided the Hemba claim in Law Research 
Service, Inc. , deb tor-appellee , Alton W. and Evelyn K. Hemba , 
claimant-appellants , #41394. 

Crook had filed a secured claim number 502 on July 18, 
1972 , (2c.-1-2) after the confirmation of the plan of arrange¬ 
ment on June 20 , 19 72. 

The motion was heard on October 31, and concluded on 
November G, 1972. 

Herzog H. J. overruled Law Research's objection and 
allowed or-^nk's claim as a secured claim. (5a-8) (Ga- 15). 


QUESTIONS PRESENTED 

Did the Bankruptcy Court have jurisdiction to 
determine the secured claim of Crook where the 
plan of arrangement did not provide for relcn- 
tion of jurisdiction after confirmation? 
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POINT I 

THE PANKRUPTCY COUPT D^D NOT HAVE 
JURIEDICTION TO DETERMINE THE SECURED 
CLAIM OP CROOK. _ 

in the proceedings below the parties sought a determin¬ 
ation of the secured claim of Crook which was totally unre¬ 
lated to Law Research's Chapter HI proceedings, its plan of 
arrangement, and the plan's benefit to creditors and the 
BAnkruptcy Court simply did not have jurisdiction to deter¬ 
mine title. 

The question of enforceability of the Crook secured 
claim is an issue having no proper relation to the business 
with which the Bankruptcy Court was entrusted because the 

plan of arrangement did not retain jurisdiction to determine 
secured claims. 

In an opinion by He ry F. Werker D.J.* #41394 dated 

October 31, 1974 on an appeal by Alton W. and Fvelvn K. 

He mb a , c 1 a.i mants-appellants the court found that Law 

Research's plan of arrangement did not retain jurisdiction 

to determine secured claims. 

i 

In the Crock claim as was the case in the Hemba claim, 
the claim was not timely filed prior to confirmation and is 
not affected by the arrangement. Werker D.J. at page 7 of his 


* Hereinafter referred to as Werker D.J. 







opinion set forth the law as well as his findings regarding 

Law Fcsearch's plan or arrangement when he stated: 


In In the Matter of Oceana International , Inc. , 
376 F. Supp. 956 (S.D.N.Y. 1974), on facts very 
similar to those of the case at hand, Judge 
Weinfeld found that the Bankruptcy Court lacked 
jurisdiction to determine a debtor's claim again¬ 
st a secred creditor after confirmation of its 
plan of arrangement. Briefly, the facts in 
that case were these: Having failed to devise 
a viable plan of arrangement, the debtor, Oceana, 
was adjudicated a bankrupt and deprived of its 
debtor in possession status. One of its cred¬ 
itors, a bank holding chattel mortgages, re¬ 
ceived permission from the Bankruptcy Court 
to sell the chattels at public auction. 
Subsequently, Oceana filed a second petition 
for arrangement which Judge Weinfeld found 
was "predicated essentially upon a claim that 
at the foreclosure sale the bank acquired and 
then sold . . . [property] . . . not subject 

to the chattel mortgage, and that a recovery 
of such prooerty could result in a Plan of 
£>-r-nr.g e jnent. " 376 F. Supp. at 958. When the 

petition was granted Oceana as debtor in 
possession began a summary proceeding against 
the bap). Lo void the foreclosure sale. 

Durin.o this second arrangement proceeding 
Oceana was successful in establishing and 
confirming a plan of arrangement. The plan 
itself did not provide for retention of 
jurisdiction over the summary proceeding 
against the bank, but the Bankruptcy Judge in 
his order of confirmation provided for such 
continuation. When the bank moved Lo dismiss 
for lack of jurisdiction, however, the 
Bankruptcy Judge felt constrained to grant the 
motion. On appeal, the District Court upheld 
as "unassailable" the Bankruptcy Judge's 
decision that jurisdiction did not survive 
confirmation under any of the Chapter XI 
sections invoked by Oceana (SS 367 through 
370, 11 U.S.C. SS 767-770). 

The sections of Chapter XT relevant in the 
Oceana case are equally determinative here. 
Section 367 pro’ ides that "upon confirmation 


I 
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of an arrangement . . . except as otherwise 
provided in sections 369 and 370 of this Act 
the case shall be dismissed." Section 3G8 
allows retention of jurisdiction after confir¬ 
mation if so provided in the plan of arrangement, 
provision not found in the LRS plan. Section 
369 states only that the court "shall in any 
event retain jurisdiction" until the final allow¬ 
ance or disallowance of all claims "affected by" 
the arrangement which were timely filed but not 
allowed or disallowed prior to ccnfirmation. As 
noted above, the Hemba—I.RS claim in issue here 
was not timely filed prior to confirmation and 
is not "affected by" the arrancrem. it. Lastlv, 

S 370 provides for payment of any S 369 claims 
allowed after confirmation by the Bankruptcy 
Court. Clearly here, as in Oceana, none'of 
these statutory provisions supports the 
exercise oi Bankruptcy Court jur.i sdiccion. 

Accord, In re b.'C:.' , ?46 F. Supp. 30 (S.D.N.Y. 


Neither Law Research or Crook raised the question of 
juri^uiv-i-^ii in the courts below, although counsel for Crook 
in his brief before the Bankruptcy Court did question Law 
Research's status as a debtor in possession after confirmation 
of the plan of arrangej'ient. 

Werker D.J. was also faced with this question in the 
Hemba claim and held that although both parties may consent 
to jurisdiction the court below could not extend its juris¬ 
diction by consent when the court stated at page 8: 


It could, of course, be argued that a 
secured creditor can by consenting confer 
jurisdiction on the Bankruptcy Court to 
determine the status of its claim after 
confirmation of ho debtor's arrangement. 
It appears from the facts summarised above 
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that the Hembas did in fact consent to Judge 
Herzog's jurisdiction by moving to withdraw 
their jurisdictional affirmative defense. 

The relevant statutory provision on Bank¬ 
ruptcy Court jurisdiction is section 2 (a) 

(7) of the Bankruptcy Act, 11 U.S.C. S 11 
(a) (7) (1970) , which provides that the 

Court is vested with sucli plenary jurisdic¬ 
tion at law and in equity as will enable 
it to "cause the estates of bankrupts to 
be collected, reduced to money, and distrib¬ 
uted, and determine controversies in rela¬ 
tion thereto, except as herein otherwise 
provided." It also states in a second 
clause that the Court can exercise summary 
jurisdiction in the same realm wher« the 
adverse party does not make timely ejec¬ 
tion. 

Despite the broad language of S 2 (a) 

(7), the equitable jurisdiction confer¬ 
red upon the Bankruptcy Court "is not such 
as would enable it to entertain a plenary 
suit in equity to adjudicate controver¬ 
sies having no proper relation t;o the 
business with which it is entrusted." 

1 Collier on Bankruptcy 2.09 at 178 
(14th cd. 1974). Sec also In the Hatter 
c r Jl. . V7oissberg ' o.:o. , ?58 f7 2d 9 75, 

977 (7th Cir. TTTTT; Sylvan Beach, Inc. 
v. Koch, 140 F. 2d 856, 361 (8th Cir. 

194 4T; Ce ntral ?'anever Bank L Tru st_Co. v. 

Kelly, 133 F.2d 873, 875 (2d Cir. 1943) ; 
United States ex rel. Ernanuel v. Jaeger, 

117 F..'>d 583, 456 (2d Cir. 1941) ; SmitTT v. 
Chase Nat. Bank, 8 4 F.2d 6 08, 615 *T(j 
( 3th Cir.~1936); In the Matter of Oceana , 
supra at 961. An examination of the 
Advisory Committee's Note t r Bankruptcy 
Rule 915, entitled "Objection to 
Jurisdiction of Court of Bankruptcy," 
supports this limitation: 


Rule 915(a), implementing this 
(2(a) (7)j statutory provision, 

does net apply to the making of 
an objection to the jurisdiction 
of the court to adjudicate and 
administer the estate of an in¬ 
eligible bankrupt. Nor does the 
rule apoiy to the maki no of an 


object.!on to 

f 

io 

court's juris- 

diction over 

a 

controversy L hat 

does not on 

sc 

i n 

the course of 

or relate to 

the 

adnunistrat ion 


\ 
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of the e state of an adjudicated 
bankru pt ur hi s di charqc. * * * 
lii le j j. t repeats the supstar.ee 
of the second clause of S 2(a) 

(7). The Pule does not purport 
to confer jurisdiction to the 
court . . . over any contro¬ 
versy of which the court does 
not have subject matter juris¬ 
diction. 

Collier on Bankruptcy, Special Supplement on 
Rules of Bankruptcy Procedure ac 247-49 (14th 
ed. 1974) (emphasis added)* Accord, Kaplan v. 
Gutman , 217 F.2d 431 , 485 n.8 (9th CiF. lyfTj). 

The jurisdiction cf the Bankruptcy Court 
below was invoked by LRS to establish an ar- 
rangement with its unsecured creditors. It 
seems clear to this Court that the enforce- 
ability ol the Bombas' secured claim is an 
issue having no proper relation to the busi¬ 
ness v.-ith which that Court was entrusted. 

Since the Bankruptcy Courts have only such 
limited subject matter jurisdiction as is 
conferred on them by statute, any consent to 
more extensive jurisdiction that might be 
inf oj red from the l.oni)at>’ actions below is 
of no effect. 


He found that the Raw Research olan clearlv precluded a 
determination by the Bankruptcy Court of a secured claim 
when he stated at page 11: 


"In contrast, in the proceeding below the 
parties sought a determination totally unre¬ 
lated to the debtor's Chapter XI proceeding, 
its plan of arrangement, and the plan's 
ben.-fit to creditors. In such circumstances, 
though the property in dispute is in its 
possession and tlio parties give their con¬ 
sent, the Bankruptcy Court simply does not 
have jurisdiction to determine title. Cf. 

In t h e M atter of Oceana , supra at 961. See 
also T • Coi im'er Finance Corp. v. ri rsC 
Nationa] c‘ity bank , JbF'r. Supp*~ 42 7 TS7B.N.Y. 
1973), where District (now Circuit) Judge 
Gurfcin found that jurisdiction as to secur¬ 
ed claims existed in the Bankruptcy Court 
only because retention of jurisdiction and 
distribution of any post-confirmation 
recovery by the debtor were key provisions 
of the plan cf arrannement. 

In this Ccise a poo 1 s 


ansecured debts 
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were fully discharged when its elan of ar¬ 
rangement was confirmed below. Prior to con¬ 
firmation, any recovery LRS gained from ob¬ 
jection to the Hembas' claim could have been 
distributed to unsecured creditors as part 
of the plan of arrangement. Indeed, a debtor 
in possession under the Bankruptcy Act holds 
in trust and exercises its avoidance powers 
solely for the benefit of creditors. In re 
Martin Custom M ade Tires Cor n., 108 F. 2 d 172, 
173 (2d Cir. 1939). Upon confirmation, 
however, where the debtor's plan as here 
provides neither for retention of jurisdic¬ 
tion nor for any retained interest for the 
benefit of creditors in the proceeds; of a 
recovery, there is no basis for any dis¬ 
tribution to creditors in the event debtor 
succeeds upon its claijns, and thus, no way 
a determination of claims could contribute 
to effectuation of the debtor's plan oi 
arrangement. In t he Matter of Oceana, 
supra , at 962. The Bankruptcy I’ourt 
consequently had no jurisdiction to decide 
the dispute as to the Hembas' secured 
claim. " 


Therefore, based on the. findings of Worker D.7. . yarding 
the lack of jurisdiction of the Bankruptcy Court to determine 
secured claims after the confirmation of Law Research's plan 
of arrangement, the decision of the Bankruptcy Judge should be 
vacated. 
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CONCLUSION 


For the foregoing reasons, the order allowing Crooks 
claim as a secured claim should be vacated. 


Respect fully submitted, 

El,LIAS C. HOPPENFELD 
Special Counsel to 
I.aw Research Service, Inc. 
P. 0. Eo>: 125 

Scarsdale, New York 10583 
914-723-4210 
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Linda Kardian being duly sworn, deposes and says, I am not a party 
to this action and am over 18 years of age. On the 5th day of 
December, 1974,1 served two copies of the within Supplemental 
Brief upon the following attorneys representing the following 
parties at their following respective addresses designated by said 
attorneys, by depositing a true copy of the same enclosed in a 
postpaid properly addressed envelope in an official depository 
under the exclusive care and custody of the United States Post 
Office Department within the State of New York. 


Attorneys 


Address 


Party 


Richard L. Aronstein 


275 Madison Avenue John Herbert Crook 
New York, New York 




1 













